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The respondent was a successful bidder of certain premises at a public
auction held under the National Land Code 1965 (‘the NLC’) pursuant
to a foreclosure order obtained in the High Court. The appellants
were tenants of the previous owner of the premises and were in
occupation of the premises which were sold subject to all rights and
liabilities existing thereon. The respondent subsequently issued separate
notices to quit on the appellants and demanded vacant possession.
When the appellants failed to comply with the notices, the respondent
filed an application by originating summons for vacant possession
which was granted by the trial judge. The appellants appealed.

In this appeal, the parties agreed that the premises were controlled
premises under the Control of Rent Act 1966 (‘the Act’). The
arguments raised by the appellants against the order for vacant
possession were that: (a) the proceedings by way of originating
summons without reference to O 89 of the Rules of the High Court
1980 (‘the RHC’) were wrong in law and the action ought to have
been commenced by writ; and (b) the failure to endorse the monthly
tenancies on the register documents of title under s 267(2) of the
NLC was not fatal and, as such, the appellants were not trespassers
but continued to enjoy the protection of the Act.

Held, allowing the appeal:

(1) Although the trial judge was entitled to treat the respondent’s
application as one under O 89 of the RHC so as to enable the
court to remedy the procedural defect and grant the prayer for
vacant possession summarily on affidavit evidence, the court had
to consider the further question of whether the tenants were
trespassers or whether they were tenants holding over from the
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previous landlords after the termination of the tenancy. If the
appellants were tenants holding over after termination of the
monthly tenancy by the notice to quit, O 89 is inapplicable. The
summary procedure under O 89(1) of the RHC should not be
allowed to apply where the entry to the land in the first instance
was lawful, for in such a situation there must be triable issues on
the facts and law for determination by evidence viva voce. The
application by originating summons in this case should therefore
be dismissed as there were triable issues of fact and law and as
such, the application for vacant possession ought to have been
commenced by writ.

(2) There is nothing to suggest that the protection given by the Act is
unenforceable unless the tenancy exempt from registration is
doubly protected by endorsement under s 267(2) of the NLC.
For purposes of eviction of occupiers of controlled premises, the
Act must be complied with notwithstanding failure to comply
with any provision of the NLC. Under the Act, the right to
protection against eviction does not necessarily depend on the
existence of a tenancy under the NLC.

(3) There is no conflict between the NLC and the Act. The rule of
harmonious construction should be applied in view of the two
distinct protections made available by separate legislation for
different purposes; one generally given to tenancies exempted
from registration under the NLC which requires endorsement
under s 267(2) and the other specially given to tenants of controlled
premises under the Act. They are not mutually exclusive but run
parallel to each other.

[Bahasa Malaysia summary

Responden merupakan penawar yang berjaya di dalam lelong awam
beberapa premis tertentu yang diadakan di bawah Kanun Tanah
Negara 1965 (‘KTN’) berikutan suatu perintah halang tebus yang
diperolehi di Mahkamah Tinggi. Perayu merupakan penyewa di bawah
bekas tuan punya premis itu dan sedang menghuni premis itu yang
telah dijual tertakluk kepada semua hak dan liabiliti yang wujud ke
atasnya. Responden kemudiannya telah mengeluarkan notis keluar
yang berasingan ke atas perayu dan menuntut milikan kosong. Apabila
perayu gagal mematuhi notis itu, responden telah memfailkan suatu
permochonan melalui saman pemula untuk mendapat milikan kosong
dan permohonan itu telah dibenarkan oleh hakim perbicaraan. Perayu
telah membuat rayuan.

Dalam rayuan ini, kedua-dua pihak bersetuju bahawa premis itu
adalah premis terkawal di bawah Akta Kawalan Sewa 1966 (‘Akta
itu’). Hujah yang dikemukakan oleh perayu untuk menentang perintah
milikan kosong itu adalah bahawa: (a) prosiding melalui saman pemula
tanpa merujuk kepada A 89 Kaedah-Kaedah Mahkamah Tinggi 1980
(‘Kaedah itu’) adalah salah di sisi undang-undang dan tindakan ini
patut dimulakan melalui writ; dan (b) kegagalan untuk mengendors
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penyewaan bulanan itu di atas dokumen hakmilik daftaran mengikut
s 267(2) KTN tidak membawa padah dan dengan demikian, perayu
bukanlah penceroboh dan terus menikmati perlindungan Akta itu.

Diputuskan, membenarkan rayuan itu:

¢y

2

3

Walaupun hakim perbicaraan berhak menyifatkan permohonan
responden seperti suatu permohonan di bawah A 89 Kaedah itu
supaya mahkamah boleh membetulkan kecacatan prosedur dan
membenarkan permohonan untuk milikan kosong secara terus
berdasarkan keterangan afidavit, mahkamah mesti
mempertimbangkan suatu soalan lanjut sama ada penyewa
merupakan penceroboh ataupun sama ada mereka merupakan
penyewa daripada bekas tuan punya yang masih menghuni premis
itu selepas penyewaan mereka ditamatkan. Jika perayu merupakan
penyewa yang masih menghuni premis itu selepas penyewaan
bulanan mereka ditamatkan oleh notis keluar itu, A 89 tidak
terpakai. Prosedur terus di bawah A 89(1) Kaedah itu tdak
seharusnya dibenarkan terpakai di mana kemasukan ke atas tanah
itu pada mulanya adalah sah, kerana di dalam keadaan seperti itu
semestinya terdapat isu mengenai fakta dan undang-undang yang
perlu dibicarakan dan diputuskan dengan keterangan viva voce.
Permohonan melalui saman pemula di dalam kes ini hendaklah
ditolak kerana terdapat isu mengenai fakta dan undang-undang
yang perlu dibicarakan dan dengan itu, permohonan untuk
mendapat milikan kosong ini harus dimulakan melalui writ.
Tidak terdapat apa-apa yang mencadangkan bahawa perlindungan
yang diberikan oleh Akta itu tidak boleh dikuatkuasakan kecuali
jika suatu penyewaan terkecuali daripada pendaftaran dilindungi
sekali ganda oleh pengendorsan di bawah s 267(2) KTN. Untuk
maksud pengusiran penyewa premis terkawal, Akta itu hendaklah
dipatuhi meskipun terdapat kegagalan untuk mematuhi mana-
mana peruntukan K'TN. Di bawah Akta itu, hak perlindungan
daripada pengusiran tidak semestinya bergantung kepada wujudnya
suatu penyewaan di bawah KTN.

Tidak terdapat sebarang percanggahan di antara KTN dan Akta
itu. Rukun tafsiran harmonis hendaklah dipakai memandangkan
bahawa terdapat dua perlindungan berasingan yang diperuntukkan
oleh dua undang-undang bertulis yang berasingan untuk tujuan
yang berlainan; satu diberi secara am kepada penyewaan terkecuali
daripada pendaftaran di bawah KTN yang memerlukan
pengendorsan di bawah s 267(2) dan yang satu lagi diberi khusus
kepada penyewa premis terkawal di bawah Akta itu. Kedua-dua
perlindungan itu tidaklah ekslusif antara satu sama lain tetapi
wujud selari dengan yang lain.]

Notes
For cases on construction of statutes, see 11 Mallal’s Digest (4th Ed)
paras 1308-1368.
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Cur Adv Vult

Mohamed Azmi SCJ (delivering the judgment of the court): This is an
appeal by the monthly tenants of premises Nos 1, 3, 5 and 7, Carnarvon
Lane, Pulau Pinang, against the order of vacant possession and damages
given by T Selventhiranathan JC on 14 June 1993. The four premises are
situated on two separate Lot Nos 523 and 524 (G38460 and G38467),
Pecahan Bandar 22, Daerah Timur Laut, Pulau Pinang.

The plaintiff (respondent before us) was a successful bidder of the
properties at a public auction conducted under the National Land Code
1965 (‘the NLC’) on 6 January 1992, pursuant to a foreclosure order
obtained vide Kuala Lumpur High Court Originating Summons No F1224
of 1985. A certificate of sale in Form 16F of the NLC was issued to him on
25 March 1992, and on 28 July 1992 through his solicitors, he terminated
the monthly tenancies by separate notices to quit on all the four defendants,
and demanded delivery of vacant possession by 31 August 1992. When the
defendants failed to comply with the said notices, the plaintiff filed an
application by originating summons for vacant possession which was granted
by the learned judicial commissioner. Hence the present appeal.

In this appeal, both parties agree that the premises in question are pre-
war double storey houses, and are controlled premises under the Control of
Rent Act 1966 (hereinafter referred to as ‘the Act’). This fact was clearly
within the knowledge of the plaintiff at all relevant times, as it was so stated
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in the proclamation of sale of the public auction. It has never been seriously
challenged that the plaintiff knew at the time of the auction sale, that he was
purchasing rent-controlled premises, and as such it is contended by the
appellants that as monthly tenants of the previous landlords of the controlled
premises they enjoy the protection under s 16 of the Act notwithstanding
the termination of the tenancies by the notices to quit.

The main argument raised by the appellants against the order of vacant
possession in the court below and repeated before us is twofold. The first
is procedural. It is contended that the proceedings by way of originating
summons without reference to O 89 of the Rules of the High Court 1980
(‘the RHC’), are wrong in law. As the premises are controlled premises
under the Act, the appellants argue forcefully that the action ought to have
been commenced by writ. The second issue is one of law which concerns
the effect of non-compliance with s 267(2) of the NLC on the protection
against eviction conferred by the Act, on tenants of controlled premises.
The appellants contend that failure to endorse the monthly tenancies under
the NLC is not fatal under the Act, and as such they are not trespassers but
continue to enjoy the protection of the Act.

On the first issue, it must be emphasized at this stage that despite the
protestation of counsel for the respondent, the learned judicial commissioner
had treated the respondent’s application as one under O 89 of the RHC so as
to enable the court to remedy the procedural defect and grant the prayer for
vacant possession summarily on affidavit evidence. At p 32 of his grounds of
judgment, the learned judicial commissioner made the following findings:

For the reasons stated above, I found that the defendants were trespassers as no
relationship of landlord and tenant had been created between the plaintiff and
them. The defendants were persons who remained in occupation of the premises
without the licence or consent of the plaintiff and from 1 September 1992 (the
day following the date of which they were required to quit and deliver vacant
possession of the premises by the notice dated 28 July 1992), they became
trespassers against whom the plaintiff was entitled to apply by way of summary
proceedings for vacant possession under O 89.

Although it may be successfully argued that the court is entitled to treat the
plaintiff’s originating summons as one under O 89 of the RHC,
notwithstanding any objection by the plaintiff, it does not follow in this case
that the court is relieved from its duty to consider the further question of
whether the tenants are trespassers pure and simple for which the summary
procedure under O 89 has been specially introduced, or whether they are
tenants holding over either from the previous or present landlords after the
termination of the tenancy. The distinction is relevant for the purpose of
O 89(1) of the RHC which provides:

Summary Proceedings for Possession of Land

(1) Where a person claims possession of land which he alleges is occupied solely
by a person or persons (not being a tenant or tenants holding over after the
termination of the tenancy) who entered into or remained in occupation
without his licence or consent or that of any predecessor in title of his, the
proceedings may be brought by originating summons in accordance with the
provisions of this Order.
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The words in the parentheses are crucial. If the appellants are tenants
holding over after termination of the monthly tenancy by the notice to quit,
then O 89 is inapplicable. It should be noted that O 89 has its origin in
O 113 of the English Rules, and the principle behind McPhail v Persons,
Names Unknown; Bristol Corp v Ross' is clearly to limit the operation of the
summary procedure of O 89 to trespassers pure and simple, whether known
or unknown. In our view, the summary procedure should not be allowed to
apply where the entry to the land in the first instance is lawful, for in such
a situation, there must necessarily be the facts and the law for determination
by evidence viva voce. In this connection, we approve the judgment of Wan
Adnan J in Hotel Ambassador (M) Sdn Bhd v Seapower (M) Sdn Bhd? as
discussed by Edgar Joseph Jr J (as he then was) at p 224, and upheld by the
Supreme Court.

As contained in the proclamation of sale, the properties were sold ‘subject
to all easements, hiabilities and rights (if any) subsisting thereon’, and when
buying rent-controlled premises in Penang, the respondent ought to have
known that the chances were that he is purchasing them without vacant
possession. Thus, it is the standard and accepted practice for valuers to
depress the market value of rent-controlled premises for the purpose of
fixing the reserved price in any auction. Therefore, it does not seem right to
allow a successful bidder under the NLC to obtain more than what he has
bargained for at the expense of the protected tenants and also that of the
chargor. It should be observed that the respondent was able to purchase the
Penang properties for a mere sum of RM141,000 in January 1992.

The summary procedure under O 89 is governed by the same principles as
those under O 14 of the RHC 1980. To entitle a defendant to a trial, all he
needs to do is to show that there is a triable issue of law or fact. It is only in
clear cases of trespass that a summary order can be made under O 89. The
learned judicial commissioner did not seem to address his mind sufficiently to
the importance of determining the existence or absence of triable issues. It is
unfortunate that the learned judicial commissioner did not give due
consideration to the Federal Court decision of Leong Yoong v Lee Sem Yoong?
(cited to him in argument) where it was held that where reliance is placed on
the provision of the Act to avoid eviction by landlord, all that the tenant has to
do is to show that he is a protected tenant under the Act. In the circumstances,
the application by originating summons although remedied by the learned
judicial commissioner to one under O 89 of the RHC should be dismissed as
there are triable issues of fact and law, and as such the application for vacant
possession ought to have been commenced by writ.

On the second issue, the basis of the learned judicial commissioner’s
opinion on s 267(2) of the NLC is Hotel Ambassador (M) Sdn Bhd v
Seapower (M) Sdn Bhd? which was upheld on appeal, and also the case of
Public Bank Bhd v Wan Leong Hup Kee Co.* It is also based on the learned
judicial commissioner’s interpretation of s 4(2) of the NL.C which according
to him has the effect of repealing or modifying s 16 of the Act in relation to
s 267(2) of the NLC.

It is not disputed that the two register documents of title to the properties
do not reveal any endorsement of claim under s 316(1) of the NL.C pertaining
to ‘tenancy exempt from registration’ as defined under s 213(1)(a), ie ‘any tenancy
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or sub-tenancy for a term not exceeding three years granted pursuant to section 223.
The triable issue of law in this case is whether it is the intention of Parliament
that a tenant of rent-controlled premises protected under the Act cannot enjoy
or should cease to enjoy such protection and become a trespasser if there is
non-compliance with s 267(2) of the NLC as to endorsement of the monthly
tenancy. For such a complex and arguable question of law, we do not think
that it should be disposed of summarily within the principle enunciated in
European Asian Bank AG v Punjab and Sind Bank® at p 516. Where the issue
raised is solely a question of law which is readily unarguable without reference
to any fact, or where the facts are clear and undisputed, the court should of
course, exercise its duty to grant a summary order under O 89. For reasons
which we will discuss later, the Hotel Ambassador case? is no authority for the
legal proposition laid down by the learned judicial commissioner. Be that as it
may, since the learned judicial commissioner had decided to dispose of the
legal issue summarily, we are forced to consider whether his conclusion is
supported by the authorities relied upon.

According to the grounds of judgment of the learned judicial
commissioner, the stand taken in the court below by Mr Chong Woon
Khoon, counsel for the first and second defendants, and adopted by Mr See
Ewe Lin for the third and fourth defendants, was as follows:

He contended that the provisions of the Control of Rent Act 1966 run parallel
to Pt 15, Ch 1 of the Code. In his view, s 225(1)(a) of the Code expressly
provides for the exclusion of the Code and makes provision for the operation of
the Act. There was no need for the first and second defendants to register their
interest which arose by way of operation of law as it would be ‘ridiculous to give
a right on the one hand under the Control of Rent Act 1966 and take that away
under the National Land Code 1965°. Sections 16 and 18 of the Act protected
the tenant and the landlord could only recover vacant possession if he complied
with s 18. Section 18 did not penalize the tenant for failure to register his interest.
Where there was a conflict between a general law and a specific law, the specific
law should prevail. In the present case the general law was the Code, and the
specific law was the Act which related specifically to controlled premises under
the Act. The latter law should therefore prevail.

On the other hand Mr Thangaraj, for the plaintiff (respondent before us),
took the position that there was no conflict between the two laws. According
to him the issue was on priority, as to who had the prior right: a purchaser
of the property at a public auction or a tenant of the premises. Relying
entirely on the authority of the Supreme Court in Hozel Ambassador,? he
contended that the plaintiff’s application was not under O 89 but was an
exercise of power of forfeiture of the monthly tenancy under s 234 of the
NLC, for breach of the provision of s 267(2).

There is no conflict between the NL.C and the Act, but not in the way
suggested by Mr Thangaraj. We are of the opinion that the rule of harmonious
construction should be applied in this case, in view of the two distinct
protections made available by separate legislation for different purposes;
one generally given to tenancies exempted from registration under the NLC
which requires endorsement under s 267(2), and the other specially given
to tenants of controlled premises of whatever duration under the Act. They
are not mutually exclusive but run parallel to each other.
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Apart from the fact that the defendant in Hotel Ambassador® had also
purchased the property in Penang at a public auction held under the NLC,
and also the fact that the defendant had commenced the action by originating
summons for possession under O 89 of the RHC 1980, the similarity
between that case and the instant appeal ends there. It should be emphasized
that in Hotel Ambassador,® the subject matter of the dispute as the name of
the case itself suggests, was an 11-storey hotel. Sticking out like a sore
thumb, the court in that case was not concerned with rent-controlled
premises. On appeal, the decision of Edgar Joseph Jr J (as he then was)
whereby he granted the declaration for vacant possession prayed for by the
purchaser, was upheld by the Supreme Court. The headnotes state:

The appellants were the lessees of a property on which they ran the business of
a hotel. The lease was for ten years with an option for renewal. At the expiry of
the lease, the option for extension was never exercised but the appellants continued
occupation of the said property. Subsequently, the property was sold to the
respondents by public auction after a foreclosure action by the chargee of the
property. The certificate of sale was duly issued by the senior assistant registrar
of the High Court. The respondents thereupon applied for possession of the
property under O 89 of the Rules of the High Court 1980 bur this application
was dismissed in the High Court. The appeal against that order was abandoned.

The appellants later applied for a declaration that they were the lawful tenants
of the said property and for a restraining order against the respondents. The
restraining order was granted. The respondents then applied to set aside the
restraining order and after a hearing inter partes, the learned judge of the High
Court discharged the order and also made an order for vacant possession of the
property to be given to the respondents. See {1991} 1 MLJ 221. The appellants
appealed.

The Supreme Court held, inter alia, that:

(1) The earlier judgment of the High Court dismissing the respondents’ claim
was confined to the facts before the court and limited to the proposition that
since the occupants claimed that they were tenants holding over, the summary
procedure under O 89 of the Rules of the High Court 1980 was not proper.
The question of res judicata or issue estoppel did not arise.

(2) Section 267(2) of the National Land Code 1965 provides that,
notwithstanding that it was granted with the consent in writing of the
chargee, no tenancy exempt from registration granted by the chargor after
the date of registration of the charge shall be binding on the purchaser
unless prior to the date of registration of the certificate of sale, the tenancy
had become protected by an endorsement on the register document of title.

Thus, in Hotel Ambassador,? both the High Court and the Supreme Court
were not dealing with rent-controlled premises, and were not asked to
consider the effect of the Act. Without any intention of undermining the
principle of stare decisis as laid down by Lord Scarman in Duport Steel Ltd
v Sirs® at p 551C, it is important that decided cases should not be followed
blindly. As stated by Lord Halsbury in Quinn v Leathem” at p 506:

... every judgment must be read as applicable to the particular facts proved, since
the generality of expressions which may be found there are not intended to be
expositions of the whole law, but governed and qualified by the particular facts
of the case in which such expressions are to be found.
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The other authority relied upon by the learned judicial commissioner was
Public Bank Bhd v Wan Leong Hup Kee Co,* where the charged property
sold at a public auction under the NLLC had an express provision against the
creation of any tenancy, and in the circumstances Abdul Malek J found that
the tenancy was invalid and allowed an order of vacant possession applied
for by the successful bidder in an auction sale under the NLC. The case is
no authority for the proposition that the protection given by the Act can be
ignored if the tenancy exempt from registration under the NLC is not
endorsed under s 267(2).

Further as was held by the Federal Court in the case of Chop Soon Hoe
v Tan Kee,® s 235 of the NLC deals with tenancy generally, whereas the Act
deals specially with controlled premises, and s 235 (on the requirement of
notice before forfeiture) cannot apply to controlled premises which are
regulated by the Act. At p 173, Suffian LP stated:

With respect, I do not think there is any merit in this argument. Section 235 of
the Code deals with tenancies generally, whereas the Control of Rent Act deals
specially with controlled tenancies, and I do not think that s 235 can apply to
controlled tenancies which are regulated by the Control of Rent Act. To hold
otherwise would be to nullify the provisions of s 16(1)(a) of the Act.

Similarly s 267(2) of the NLC is a general provision in respect of tenancies
exempted from registration under the Code, whereas the provisions of the
Act deal specially with controlled premises.

On the interpretation of s 4(2) of the NLC, the learned judicial commissioner
in effect held that because of the omission by Parliament to include the Act in
the savings provision, the Act is subservient to the NLC, and as such the
protection given to tenants of controlled premises under ss 16, 18 or 19 of the
Act, is useless, unless the tenancies (if exempted from registration under the
NIC) are endorsed under s 267(2). It should first be observed that the various
State and Federal statutes not affected by the provisions of the NLC by virtue
of's 4(2) of the NL.C (except insofar as it is expressly provided to the contrary),
relate to land or land tenure. There is nothing in the NLC to expressly provide
that the Act or any of its predecessors has been amended or has to be read
subject to s 267(2) of the NL.C with regard to the protection conferred by the
Act to all tenants of controlled premises.

In our view, there is no conflict between the two pieces of legislation.
The fact that the Act is not included in s 4(2) of the NLC does not mean
that it is the intention of Parliament to repeal or modify the protection given
by the Act to occupiers of rent-controlled premises. The Act was enacted
subsequent to the NLC, and there is nothing in either legislation to indicate
that it is the intention of Parliament to favour one protection against the
other. The court must therefore give effect to both legislation. We are of the
opinion that the provisions of the Act cannot be repealed or amended by
implication merely by omission to include the Act under s 4(2) of the NLC.
When the Act was enacted in 1966, Parliament must be assumed to have
known the provisions of the NLC, and yet there is nothing to suggest that
the protection given by the Act is unenforceable unless the tenancy exempt
from registration is doubly protected by endorsement under s 267(2) of the
NLC. In our opinion, for the purpose of eviction of occupiers of controlled
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premises, the Act must be complied with notwithstanding failure to comply
with any provision of the NLC. Under the Act, the right to protection
against eviction does not necessarily depend on the existence of a tenancy
under the NLC.

For the respondent’s argument to succeed, there must be expressed
provision either in the NLC or the Act to exclude the protection given by
the Act in case of non-compliance with s 267(2) of the NLC. Where
separate protection in favour of the tenant is given by two pieces of legislation,
we cannot accept the argument that failure to invoke one right will necessarily
revoke the other. Unless the court is legally entitled to assume such revocation
by necessary implication, by reason of omission by Parliament to include
the Act in s 4(2) of the NLC, the court is not entitled to legislate in that
fashion by filling the legislative gap. As stated by Burbury CJ in Richardson
v Bardenhagen Enterprise Pry Ltd® at p 316:

The dividing line between impermissible filling in of legislative gaps and spelling
out by interpretation of a whole statute, something necessarily implied within its
expressed language, is sometimes a fine one. Parliament may, of course, express its
intention by necessary implication from the words it uses. This principle may often
be called in aid where general statutory powers are given and to give effect to the
clear legislative purpose incidental powers will be implied. It has been called in aid
to introduce by implication the rules of natural justice where a tribunal is given
statutory jurisdiction to determine rights. But what is implied must not conflict
with the express language of the statute. It must be within it and incidental to it ...
Pardcularly in a penal statute the distinction must steadily be borne in mind
between something which is by implication part of what is expressed, and something
which, by inference, the court concludes the legislature has simply failed to provide
for or overlooked ... If, by permissible processes of statutory interpretation, the
court cannot say that what is omitted is necessarily implied within the language it
cannot legislate by filling in gaps which the legislature has left. That proposition
applied with particular force to penal statutes.

The Act and its predecessors are specific social legislation to control rentals
of pre-war premises and matters incidental thereto including special
provisions relating to recovery of possession of controlled premises. Under
s 16, except as prescribed under paras (a)-(m), ‘... no order or judgment
for the recovery or possession of any controlled premises or any part thereof
comprised in a tenancy shall be made or given by the court’.

Parliament has seen it fit to exclude non-compliance with any provision
of the NLC, in particular non-compliance with s 267(2) as one of the
exceptions under s 16. The respondent’s case for recovery of possession
also does not come under ss 18 or 19 of the Act. In our opinion the right
to protection conferred by the Act cannot come to naught merely because
a tenant or an occupier enjoying such right has failed to invoke a separate
protection given by another legislation.

For the above reasons, the appeal is allowed with costs, both here and in
the court below. The order of the learned judicial commissioner is set aside,
and the deposit is refunded to the appellants.

Appeal allowed.

Reported by Prof Ahmad Ibrahim



